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The comprehensive argument presented by

Nr. Guthrie renders lt unnecessary to enter upon a detailed

discussion of the aut.orities bearing upon these cases. It is
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in every respect adopted by those on whose behalf I am intervening--

The American Jewish Committee, representing the parents of Jewish

children and the teachers who maintain private schools for the

education of Jewish children, in this country. They regard

Chapter 1 of the General L9ws of 1923 of the Statute of Oregon

as an infringement upon the liberty of the individual and a

deprivation of those who maintain such private schools, not only

of their liberty, but also of their property.

ANALYSIS OF STATUTE.

An analysis of the legislative act which is chal-

lenged will be useful, for t purpose of ascertaining and

measuring its effect. The statute makes it a misdemeanor for

"any parent, guardian, or other person" having control or charge

or custody of a child under the ase of sixteen years and of the

age of eight years or over, to "fall or neglect or refuse to send

such child to a public school for a period of time a public school

shall be held during the current year" in the district in which the

child resides.

This language is all-embracing. It relates to

parent, guardian or other person, and to any child between the age

of eight and sixteen years, and makes the attendance of such child

at a public school, as distinguished from a private or parochial

school, of so obligatory a nature that the failure, neglect or

refusal to send the child to such school becomes a criminal act,

"each day's failure to send such child to a public school" con-

stituting a separate offense.



This act is not a compulsory education law, the

statutes of Oregon containing adequate provisions to require the

attendance of all children within the state at a public or private

school, or at the home of the parent or guardian. It proceeds

upon the clearly expressed theory of compulsory attendance at a

public school, This is emphasized by the exceptions contained in

the act, whereby it is provided that certain children "shall not

be required to attend public schools." They relate:

To any child who is abnormal, subnormal or

physically unable to attend school.

Po any child who has completed the eighth grade

in accordance with the provisions of' the state course of study.

(e) To children of certain ages who reside at a

considerable distance from a public school, unless transportation

to and from school is supplied by the 3chool district in which

event the exemption from attendance at public school is not to

apply.

(d) To any child taught by its parent or a private

teacher auch subjects as are usually taught in the first eight

years in a publiL school. This is coupled with the condition that

before such child can be taught by a parent or private teacher

the parent or teacher must receive express permission from the

county superintendent to teach. The child is required to report

to the superintendent, or to some other person designated by him,

at least once every three months, and to take an examination in

the work covered. If the county superintendent shall determine

that the child is not being properly taught he is to order the
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parent, guardian, or other person, to send the child to the public

school for the remainder of the school year.

It is to be noted that the exception relating to

children receiving private instruction le confined to cases

where the parent or a private teacher gives the instruction,

That eliminates instruction in private or parochial schools.

TI EFFECT OF TI STATUTE

The manifest effect of this legislation, therefore,

is to forbid instruction otherwise than in the public schools

and by parents or private teachers under conditions set forth

in the statute, and under the unlimited control of the county

school superintendent, or of the person designated by him,

and subject to his sole determination as to whether the parent

or private teacher may Instruct and as to whether or not proper

instruction le given by them. This necessarily means the elimination

of private and parochial schools, since it would e physically

impossible for children of tender years, after having taken the

course prescribed in the public schools, to attend any private or

parochial school for the purpose of receiving instruction.

Prior to the passage of this act, under the

law of Oregon, parents were permitted to have their children

taught in a private school. (Act of February 25, 1889, Chapter 1;

Act of February 27, 1901, Section 1; Act of February 23, 1907,

Section 1, subdivision a). By the latest of these acts children

were not required to attend public schools if taught in a private

or parochial school for a period of time equal to that required in

the public schools,
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The Act of 1923 thus renders unlawfulwhat previously
had been lawful, not only pursuant toeicpress enactment of the
Legislature, but also according to the unquestioned practice of
'the citizens of Oregon troni the days when lt was still a
territory.

In fact, the public school has been a recent creation,
dating front the middle of the 19th century. Prior to that time
the only existing schools were private, parochial or denominational.
Except in a few states, even at the present time, but few instttutions
of higher learning are public in character. They are conducted by
private corporations, and to a large extent by institutions
operated under denominational auspices. Many of our greatest
universities were called into existence by religious bodies, and
some of' then are still conducted and managed by such bodies.

The Act under review is at 'esent confined to the
education of children of the ages of eight arid sixteen years.
If this legislation is valid, then it can be extended so as to
Include not only all minors, but all persone, regardless of age.
It might limit the right of any- person to secure an education
except by attending a public institution. The right to choose
the medium whereby an education is to be received is taken
away, not only from the parent or guardian of the pupil or
student, but also from the pupil or student himself. It
matters not whether the public institution in the district in
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which the person for whom an education is sought or who seeks

an education resides, may be of an inferior type or may be con-

ducted by inefficient or temperamentally disqualified teachers.

It matters not if a private or parochial school which has

acquired a reputation for excellence and thoroughness, is con-

ducted in the district. It nattera not if personal or con-

scientious reasons exist which would lead to a preference for

education in a private or parochial school rather than in a

public school, or that the parents, or the children themselves,

desire that instruction shall be given in a religious atmosphere.

The statute categorically declares that the public school alone

shall minister to the educational needs of the pupil that the

wishes of the parents and of the pupil shall be disregarded

under penalty of fine and imprisonment.

This obligation to attend the public school is

limited for the period of time during which a public school

is held during a current year in the district. Consequently,

if, as has been the case in many parta of the country, particularly

in the rural districts, the public schools in the district were

to give instruction for four months only, and in the same dis-

trict there were maintained a private or parochial school whose

instruction ocvered nine months of the year, the parents would

neve theless be required to send their children to the public

school during the four months of the duration of its courses.

It is not a sufficient answer to say that when the

public school closes they might send their children to the private

or parochial school for the remaining five months. It requires

no stretch of the imagination to recognize the fact that it would
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be a practical impossibility, without entirely disrupting the

system of the private or parochial school, to accept pupils

thus situated; and it would be likewise impossible for the

pupila, unless especially gifted, to keep up with the courses

in the private or parochial school,

Referring to the exceptions contained in the Act,

it is evident, that the power that created them can repeal

them, and, therefore, the dispensation given to a child that

has completed the eighth grade from further attendance at

the public school, may be withdrawn, as may be likewise the

permission to parents and private teachers to give instruction

to a child even on compliance with the drastic conditions upon

which the e2ercise of such right at present depende.

The arbitrary character of the conditions

accompanying the privilege given to parents and private teachers

to instruct a child, practically destroys the right. Parente,

however enlightened and however well qualified to teach their

children, and private teachers possessed of intelligence and

experience, would have to subject themselves to the unfettered

discretion of the county school superintendents, whose in-

terests, predilections and prejudices are bound up in the

public school system, of which they form a part and to the

extension of which they necessarily are inclined.

This legislation is clearly calculated to confer

upon the public schools a monopoly of education. That

necessarily wüuld tend to the suppression of all religious

instruction, the importance of which cannot be minimized.



Under our system of government the State is powerless, as it

should be, to give religious instruction. That is a right

and a duty which rests upon parents, upon the churches and

the synagogues. If private, parochial and denominational

schools are, however, to be deprived of the right to educate

the children and the parents are forbidden to send their

children to auch schools, then we shall be in precisely the

saine situation as that which now exists in Russia. There lt

is strictly forbidden to give religious Instruction of any

kind to children until they reach the age of eighteen years.

Fundanentally, therefore, the questions in these

cases are: May liberty to teach and to learn be restricted?

Shall auch liberty be dependent on the will of the majority?

Shall such majority be permitted to dictate to parents and to

children where and by whom instruction shall be given. If

such power can be asserted, then it will lead inevitably to

the stifling of thought. If the will of a temporary majority

may thus control, then it is conceivable that it may prohibit

the teaching of science, of the classics, oÍ' modern languages

and literature, of art, and of nature study. A majority

might reach the conclusion that the teaching of the Darwinian

theory, or of the philosopny of Kant or Spinoza, or the ideas

of Montesquine, or of Emerson, should be prohibited. In some

parts of this cuuntry a majority, if it possessed tìe power,

would unquestionably limit instruction in the public school

to the Three R! s. New York has recently witnessed an attempt

to eliminate from the handbooks of history used in the public
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schools, any reference to England which were not to its dis-

credit, and any reference to America which, although truthful,

did not indicate that lt had at all times been immune to

enti cism.

Recongizing in the main the great merit of our public

school system, it is nevertheless unthinkable that public schools alone

shall, by legislative compulsion rather than by their own merits,

he made the only inediwa of education in this country. Such a

policy would necessarily lead to their deterioration. The absence

of the right of selection would at once lower the standards of

education. It the children of the country are to be educated

upon a dead level of uniformity and by a single method, then

eventually our nation would consist of mechanical Robots and

standardized Babbitts.

On the theory which seeks to eliminate private and

parochial schools, the Legislature might as well compel all of

the inhabitants of the land to subscribe to the same newspaper,

to attend the same church, to become members of the same

political party, and to join the same lodge. Indeed, it would

be less of an invasion of liberty todo any of these things

than to say to parents that, regardless of their ambitions and

aspirations for their children, regardless of the love and af-

fection which they bear to them, regsrdless of their conscientious

beliefs, respecting the duty which they owe for the ethical,

moral and religious rearing of their children, the State naay come

in and tatce away from them that sacred right and the performance

of the duty which they conscientiously believe that they owe to

their children and to future generations. Our children do not



belong to the State. As a rule the poorest of parents are

better qualified to take care of their children than the

best politician or professional 8gitator cuuld possibly be,

ThE ARGUMENTS ADVANCED IN FAVOR
OF ThIS LLGISLATION.

The arguments by the proponents of this measure

submitted to the voters of Oregon prior to the election of

November 7, 1922, ere illuminating. It is stated that "the

inspiration for this Act" is a resolution adopted by the

Supreme Counail A. A. S. Rite for the Southern Jurisdiction

of the United States, by the Grand Lodge of Oregon F. & A.

M., and by the Imperial Council A. A. O. Noble's Ìviystio

Shrine. That resolution proclaims t'ne belief of these

councils "in the free and compulsory education of the children

of our nation in public primary schools supported by public

taxation, upon which all children shall attend and be instructed

in the English language only without regard to race or creed,

as the only sure foundation for the perpetuation and preservas

tion of oiz' free institutions guarangeed by the Constitution

of the United States."

This is scarcely the statement of a reason. It

is an opinion by a. group of private individuals, representing

their personal preferences and evidently prepared to effectuate

them by compulsory proceedines. Apparently they are seelcing

to compel those of various races and creeds to submit to their
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compulsory methods, They do not take into account the con-

scientious convictions of others, who, though willing to

contribute their share of the taxation imposed for the support

of public schools, are so strong in their preferences for

private or parochial schools as to pay out of their own

pockets, and not out of the public treasury, the cost of

the education received by their children at such schools.

Certainly those who are ready to make this

sacrifice, if such it may be called, sre not indifferent to the

cause of education, or to the public welfare, or to the future

happiness of their own children. Nor are they hostile to our

free institutions or to the guaranties of the Constitution

because by their conduct they demonstrate their devotion to

those guaranties of liberty which are enshrined in our

organic law.

The solitary argument presented in this Official

Pamphlet in favor of this legislation (Appendix I to Appellee's

'ief, pp. 24, 25), contains the following additional

statements:

(a) "Our nation supports the publie
school for the purpose of self-
preservation ut

That is a falacy. The nation does not support the

publie schools at all, The taxpayers in the various localities

render such support, We may frankly concede that it is for tS

publie welfare; but that is subserved by private, parochial and

religious schools, and by the instruction given by parents and

private teachers as well. The aggregate of all of them con-

stitutes the contribution by the public in its entirety to the

cause of education.



The nation is no more preserved by the public

school than it is by the other agencies. The Fathers of the

Republic and a lerge proportion of our finest citizens never

attended a public school, and are receiving their education

outside of public schools, In fact, in the City of New York

the accommodation afforded by our public schools are

inadequate to provide properly for the children of school

a1e, and they are required to attend on part time or to seek

instruction in private and parochial schools,

Under the Oregon statute, however inadequate the

facilities of the public schools may be, attendance at private

and parochial schools, however superior their accommodations

and their instruction may be, is practically prohibited.

(b) "TM assimilation and edu-
cation of our foreign born citizens
in the principles of our government,
the hopes and inspiration of our
people, are best secured by and
through attendance of all children
in our public schools."

There is no foundation ir truth for this statement.

The private and parochial schools which exist throughout the

country are conducted on the same patriotic lines as are our

public schools. Those who are in responsible management and

the teaching faculties are just as alive to the necessity of

instilling the principles of our government in foreign and native

born citizens alike, as are those in charge of our public schools,

They are men and women of education and culture who have

developed themselves to the sacred duty of educating the young,

and who by their conduct have evinced the same patriotism as

actuates the average citizen of theUnited States.
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The assimilation, so-called, of our foreign born

citizens is advanced rather than retarded by the private parochial

and religious schools. It is in such schools as these, of

which many shining examples are tote found in every large

community, in the northern and eastern parta of the United

States, that special efforts are made not only to educate the

foreign born citizens, but the immigrant, in the fundamental

principles of our government; foreign born citizens frequently

bave a better understanding of the principles of our government

than is possessed by many of our native born citizens. They

have better opportunity to appreciate and that prevailing

in the countries in which they were born, and theycbvote

themselves with greater intensity to an understanding of

those principles than is the case with many a descendant

of the elder population.

(e) "We must now halt those coming
to our country from forming jroups, establishing
schools, and thereby bring up their children
in an environment often antagonistic to the
principles of our government."

The legislation of recent years has halted

immigration into the United States, even though much of

our growth and prosperity, as well as many other gifts, as

recently pointed out by Dr. Charles W. Eliot, has been due

to immigration.
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There is no such thing as the creation by the

newer population of an environment antagonistic to the

principles of our government. Whatever their environment

may be, their children cannot be distinguished from those

who have long abided here, and they participate in everything

that tenda to the maintenance of the fundamental principles

of our Federal and State governments. They have proven it

by their devotion to our institutions both in times of peace

and of war, and have supplied their full quotas to the

armies of the Republic.

(d) "Mix those with prejudices in the
public school melting pot for a few years
while their minds are plastic, and
finally bring out the finished product--
a true Ainerican.tt

That is a mere figure of speech, which cannot

stand the test of analysis. There is no such thing as

a melting pot, anthropologically spealcing. If there were,

it would be a misfortune. However much iron and copper

and lead and sine and gold and silver nty be mixed, the

net result is a product which possesses none of the virtues

of the original metals and utterly useless. Far better would

it be to purify and refine the original metals, for then

their individual values would be enhanced. The difficulty

with prejudices, even in the public schools, is that they

are frequently aggravated by contact and collision. Among

the advances of private and parochial schools is the fact

that there prejudices are apt to be mitigated. At all

events they are not stimulated in a truly religiogs
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atmosphere or in a genuine cultural environment.

(e) "The permanency of this nation
rests in the education of its youth in our
public schools, where they will be cor-
rectly instructed in the history of our
country and the alma of our government,
and in those fundamental principles of
freedom and democracy, reverence and
righteousness, where all shall stand
upon one common level."

There is nere truculent rhetoric. Education,

of course, contributes to the progress of a nataion, but that

such education should be sought exclusively in public

schools rather than in private and parochial schools

which are equally good or better, so Lar as thoroughness

is concerned, is seriously questioned.

What is meant by. the statement that the

youth will be "correctly instructed in the history of

our country and the aims of our ;ovornment," etc? Th

it intended to say that lt is only in the public school
that accuracy is to be found? The proof to the contrary

is overwhelming. Is lt implied that it is only the

teachers in our public schools who understand "the
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history of our country and the aima of our government

and the fundamental p"inciples of freedom and democracy?"

That is obviously an unsound theory.

Chapter 115 of the General Laws or Oregon

for 1921, recognized no difference in this regard between

the teachers in the publie and in the private and parochial

schools. The teachers in the former were required to

subscribe an oath or affirmation that they would support

the Constitution of the State of Oregon and the laws

enacted thereunder and would teach by precept and

example, respect for the flag of the United States and

of the State of Oregon, and reverence for law and order

and undivided allegiance to the government of our

country. The teachers ir the private and parochial schools

end in academies, colleges, universities, and other

institutions of learning, were lilcewise required to take

the rame oath or affirmation of allegiance "as that

prescribed for public school teachers." Is it

to be inferred that the teachers in private and parochial

schools were lees mindful of their oaths than the

teachers th public schools?
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There is nothing in the public school which is

culturally superior to the private, parochial and relIgious

schools; nor can it be said. that the teachers are possessed of

moral or intellectual or other qtinlities which make them

the superiora of the men arid women who have in the

past taught and who are now teaching in private and

paroohiSi schools. Is it intended to say that those

who are wedded to the principles of freedom to such

an extent that they are ready to lay down their lives

for it, ere not correctly inztructed in the Í'undmental

principles of freedom?

And the finalsuggestion, that the youth in our

public schools will be more correctly instructed in

"reverence and righteousness" than they aro in private,

parochial or religious schools, is an unequalled specimen

of grim humor.

All of these statements combined lead to the

conclusion in the minds of those responsible for this species

of arguxrtntation, that by the education of the youth of

the nation in our publie schools "all shall stand upon

one common level," By that doubtless is meant the dead

level of uniformity. God forbid that that shall be the ease

Everything that is interesting or inspiring or elevating

would depart out of our national life if all or the nountain
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peaLa were to disappear, and our horizon would be that of

a boundless, monotonous and unvarying prairie.

(f) When every parent in our land
has a child in our public school,
then and only then will there be
united interest in the growth and
higher efficiency of our public
s ehooJ.s ."

What is to prevent the attainment of auch

higher efficiency which evidently implies that that stage

of efficiency has not been reached so long as there are

children In the land who receive their education in

private and parochial schools. Does efficiency depend

upon numbers? Is lt not the fact that the efficiency

of nny of our publie schools b.aa been hampered by the

very fact that classes are too large, and that proper

discipline cannot be maintained because of such nwnbers?

Can it not be fairly said that so far as efficiency

is concerned the highest achievement has thus far been

witnessed in our private schools, as to which it was

conceded by Mr. Claxton, former United States Commissioner

of Education, that the "private schools and colleges have

been the salvation of our public schools" and that "these

private institutions have their place in our educational

system; they prevent it from becoming autocratic and

arbitrary and encourage ita growth along new linea."
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(g) "Our children must not under any
pretext, be it based upon money,
creed, or social statua, be
divided into antagonistic
groupa, cliques or cults there to
absorb the narrow views of life
as tSy are taught."

Here those who send their children to

private and parochial schools because cf their creed are

charged with constituting antagonistic groups and an

absorbing "narrow viez of iiI e.' In other words,

parents who are anxious for the future welfare and

happiness of their children and who seeic to dedicate them

to moral, ethical and religious principles, are denounced

for sending their children to private and parochial

schoolc, because, forsooth, the Views of life which

they there absorb are characterized as "narrow."

What does that mean but an attempt on

the part of the protagonists for this law to ait in

judgment upon tIir fellow-citizens whose ideals differ

from theirs? How does such a mental attitude differ

from that which prevailed when governments sought to

enforce uniformity of religious beliefs and punished

nonconformists as criminals? With the most extraordinary

ingenuousness, they looIc upon those of other cults as
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et riving "not for the good of the whole but for the

supremacy of themselves." What about the cult of those

who adopted the resolutions which are ¿escribed

as "the inspiration for the Act," sA of those who

are seeking to force the youth of this country into the

public schools and to destroy private and parochial schools,

regardless of the iinhes of parents and guardians and

of the various religious elements in our population?

This is a demonstration or the evils of

intolerance and of the dangers inherent in this legislation,

which undermines the fundamental concepts of liberty and which

has the inevitable tendency of carrying us back to those

evil days which preceded the adoption of our American

Constitution.

The noble words uttered by the President on

his inauguration a few days ago, rede clare the great truth

which is ignored in this legislation:

"The fundamental precept of liberty is
toleration. We cannot permit any inquisition
either within or without the law or apply
any religious test to the holding of fice.
The mind of America must be forever free."

It is respectfully submitted that the judgments

appealed from should be affirmed.

'For the American Jewish Committee,
Ami cus Curiae0
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