
13.65 I have used the phrase "kept in ignorance" in the preceding paragraph
because it is part of the positive case advanced by Irving that the genocidal
use of the gas chambers at the Reinhard camps was planned and
implemented by Heydrich and overseen by Himmler. Does the evidence
support Irving's contention that Hitler was kept in ignorance of the manner
in which Heydrich and Himmler were setting about solving the Jewish
question?

13.66 At paragraphs 6.81 to 6.105 above I have examined some of the
documents on which the Defendants rely as evidence of Hitler's
involvement in the extermination at the Reinhard camps, starting with the
meeting between Hitler, Himmler and Heydrich on 25 October 1941 and
culminating in the letter written in 1977 by Hitler's former personal
secretary. Against those documents must be set Irving's comment, which I
accept is accurate, that there is no reference to be found to a Hitler Befehl
(Hitler order) authorising the extermination of Jews by gassing at the
Reinhard Camps . But, given the secrecy which surrounded the operation of
the gas chambers, I would not have expected to have found such a
document. For the same reason I consider that Irving's argument as to
Hitler's ignorance derives little assistance from the fact that he is able to
point to a number of documents where Hitler can be found still talking of the
Madagascar plan or deportation to some other destination. The need for
secrecy required the use of camouflage language when the fate of Jews was
under public discussion.

13.67 My conclusion on this issue is that the evidence discloses substantial,
even if not wholly irrefutable, reasons for concluding not only that Hitler
was aware of the gassing in the Reinhard Camps but also that he was
consulted and approved the extermination. My reasons for arriving at this
conclusion are, firstly, that if (as Irving accepts) Hitler knew and approved
the programme of shooting Jews, it is reasonable to suppose that he would
have been consulted about and approved a policy to exterminate them by
another means, namely by the use of gas. I consider that there are a number
of documents which suggest that Hitler knew and approved the
implementation of the new policy: for example the protocol of the Wannsee
conference, at which the extermination programme was discussed, records
Heydrich in his opening remarks that he was speaking with the authority of
Hitler. But the main reason for my conclusion is that it appears to me to be
unreal to suppose that Himmler would not have obtained the authority of
Hitler for the gassing programme (and even more unlikely that he would



have concealed it from his Fuhrer). Himmler's Diemtkalendar provides
clear evidence of the regularity of the meetings between Hitler and Himmler
and of their having discussed the Jewish question at the time when Himmler
was actively supervising the setting up and operation of the gas chambers in
the Reinhard Camps. I therefore accept the evidence of Longerich and
Browning which I have summarised at paragraph 6.105 above.

Auschwitz

Identifying the issue
13.68 When the trial started, it appeared from Irving's written statement of
case that he was adhering to the position often adopted in his speeches about
Auschwitz, namely that no gas chambers were commissioned or operated at
the camp and that in consequence no Jew lost his or her life in gas chambers
there.

13.69 As I have already observed in paragraph 7.11 above, in the course of
the trial Irving modified his position: he accepted that there was at least one
gas chamber (or "cellar") at Auschwitz, albeit used solely or mainly for the
fumigation of clothing. He also accepted that gassing of Jews had taken
place at the camp "on some scale". He did not indicate on what scale. Irving
firmly denied the claim advanced by van Pelt that 500,000 Jews were killed
in morgue 1 of crematorium 2. The case for the Defendants on the other
hand was, as I have said, that almost one million Jews were put to death in
the gas chambers of Auschwitz.

13.70 In these circumstances the central question which, as it appears to me,
falls to be determined is whether or not the evidence supports the
Defendants' contention that the number of deaths ran into hundreds of
thousands or whether Irving is right when he claims that the killing by gas
was on a modest scale.

The scale of the killing of Jews in the gas chambers
13.71 I have to confess that, in common I suspect with most other people, I
had supposed that the evidence of mass extermination of Jews in the gas
chambers at Auschwitz was compelling. I have, however, set aside this
preconception when assessing the evidence adduced by the parties in these
proceedings.
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The "convergence" of evidence
13.72 The case for the Defendants, summarised above, is that there exists
what van Pelt described as a "convergence" of evidence which is to the
ordinary, dispassionate mind overwhelming that hundreds of thousands of
Jews were systematically gassed to death at Auschwitz, mainly by the use of
hydrogen cyanide pellets called Zyklon-B. I have set out at paragraphs 7.15
to 7.74 above the individual elements which make up that convergence of
evidence. I have done so at some length (although not at such length as did
van Pelt in his report) because it appears to me to be important to keep well
in mind the diversity of the categories and the extent to which those
categories are mutually corroborative.

13.73 I recognise the force of many of Irving's comments upon some of
those categories. He is right to point out that the contemporaneous
documents, such as drawings, plans, correspondence with contractors and
the like, yield little clear evidence of the existence of gas chambers designed
to kill humans. Such isolated references to the use of gas as are to be found
amongst these documents can be explained by the need to fumigate clothes
so as to reduce the incidence of diseases such as typhus. The quantities of
Zyklon-B delivered to the camp may arguably be explained by the need to
fumigate clothes and other objects. It is also correct that one of the most
compromising documents, namely Muller's letter of 28 June 1943 setting
out the number of cadavers capable of being burnt in the incinerators, has a
number of curious features which raise the possibility that it is not authentic.
In addition, the photographic evidence for the existence of chimneys
protruding through the roof of morgue 1 at crematorium 2 is, I accept, hard
to interpret.

13.74 Similarly Irving had some valid comments to make about the various
accounts given by survivors of the camp and by camp officials. Some of
those accounts were given in evidence at the post-war trials. The possibility
exists that some of these witnesses invented some or even all of the
experiences which they describe. Irving suggested the possibility of cross-
pollination, by which he meant the possibility that witnesses may have
repeated and even embellished the (invented) accounts of other witnesses
with the consequence that a corpus of false testimony is built up. Irving
pointed out that parts of some of the accounts of some of the witnesses are
obviously wrong or (like some of Olere's drawings) clearly exaggerated. He
suggested various motives why witnesses might have given false accounts,
such as greed and resentment (in the case of survivors) and fear and the wish
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to ingratiate themselves with their captors (in the case of camp officials).
Van Pelt accepted that these possibilities exist. I agree.

The documentary evidence
13.75 Vulnerable though the individual categories of evidence may be to
criticisms of the kind mentioned in the preceding paragraphs, it appears to
me that the cumulative effect of the documentary evidence for the genocidal
operation of gas chambers at Auschwitz is considerable.

13.76 The nature of the redesign in 1942 of crematorium 2 appears to me,
for the reasons summarised in paragraph 7.59 to 7.63 above, to constitute
powerful evidence that the morgue was to be used to gas live human beings
who had been able to walk downstairs. Few and far between though they
may be, documents do exist for which it is difficult to find an innocent
explanation. I have in mind for example the minute of the meeting of 19
August 1942 (paragraph 7.66 above), which refers to Badenanstalten fur
Sonderaktionen ("bath-houses for special actions") and the so-called Kinna
report (paragraph 7.67 above). As to Muller's letter about the incineration
capacity of the ovens (see paragraphs 7.69 and 7.106 above), it does not
seem to me that, despite its unusual features, a dispassionate historian would
dismiss it out of hand, as did Irving, as a forgery. Van Pelt believed it to be
genuine. He pointed out that there are two copies in different archives (in
Domburg and in Moscow, where it has been since 1945). It was used at the
trial of Hoss in 1948.If it had been forged before 1948, it would have been
unlikely that the capacity would have been given as 4,756 corpses per day
since that is a lower figure than the figures published by the Russians and
the Poles at the end of the war. I accept the reasoning of van Pelt. If the
Muller document is authentic, it is further cogent evidence of genocidal
gassing because the capacity to which Muller refers cannot have been
needed to incinerate those who succumbed to disease. Finally, there is the
scientific evidence gathered by the Polish Central Commission in 1945-7
(paragraph 7.2 above) and the evidence of the Markiewicz report (see
paragraphs 7.73 to 7.74 above).

The eye-witness evidence
13.77 Whilst I acknowledge that the reliability of the eye-witness evidence
is variable, what is to me striking about that category of evidence is the
similarity of the accounts and the extent to which they are consistent with
the documentary evidence. The account of, for example, Tauber, is so clear
and detailed that, in my judgment, no objective historian would dismiss it as
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invention unless there were powerful reasons for doing so. Tauber's account
is corroborated by and corroborative of the accounts given by others such as
Jankowski and Dragon. Their descriptions marry up with Olere's drawings.
The evidence of other eye-witnesses, such as Hoss and Broad, would in my
view appear credible to a dispassionate student of Auschwitz. There is no
evidence of cross-pollination having occurred. It is in the circumstances an
unlikely explanation for the broad similarity of the accounts in this category.

13.78 My conclusion is that the various categories of evidence do
"converge" in the manner suggested by the Defendants. I accept their
contention which I have summarised in paragraph 7.75 above. My overall
assessment of the totality of the evidence that Jews were killed in large
numbers in the gas chambers at Auschwitz is that it would require
exceedingly powerful reasons to reject it. Irving has argued that such reasons
do exist.

The Leuchter report
13.79 The reason why Irving initially denied the existence of gas chambers
at Auschwitz was, as has been seen, the Leuchter report. I have summarised
in some detail the findings made by Leuchter at paragraphs 7.82 to 7.89
above. I will not repeat myself. I have also set out at paragraphs 7.104 to
7.108 above the reasons why van Pelt on behalf of the Defendants dismissed
the Leuchter report as flawed and unreliable. Those reasons were put to
Irving in cross-examination. It is a fair summary of his evidence to say that
he accepted the validity of most of them. He agreed that the Leuchter report
was fundamentally flawed. In regard to the chemical analysis, Irving was
unable to controvert the evidence of Dr Roth (summarised at paragraph
7.106 above) that, because the cyanide would have penetrated the brickwork
and plaster to a depth of no more than one tenth of the breadth of a human
hair, any cyanide present in the relatively large samples taken by Leuchter
(which had to be pulverised before analysis) would have been so diluted that
the results on which Leuchter relied had effectively no validity. What is
more significant is that Leuchter assumed, wrongly as Irving agreed, that a
greater concentration of cyanide would have been required to kill humans
than was required to fumigate clothing. In fact the concentration required to
kill humans is 22 times less than is required for fumigation purposes. As
indicated in paragraph 7.105 above, and as Irving was constrained to accept,
Leuchter's false assumption vitiated his conclusion. Irving conceded the
existence of many other factual errors in the Leuchter report.
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13.80 In the light of the evidence of van Pelt and Irving's answers in cross-
examination, I do not consider that an objective historian would have
regarded the Leuchter report as a sufficient reason for dismissing, or even
doubting, the convergence of evidence on which the Defendants rely for the
presence of homicidal gas chambers at Auschwitz. I have not overlooked the
fact that Irving claimed that Leuchter's findings have been replicated,
notably in a report by Germar Rudolf. But that report was not produced at
the trial so it is impossible for me to assess its evidential value.

Holes in the roof of morgue 1 at crematorium 2?
13.81 The strength of the criticisms of the Leuchter report may explain why,
as the trial progressed, the emphasis of Irving's case on Auschwitz appeared
to shift from the absence of cyanide in the brick and plaster to the roof of
morgue 1 at crematorium 2. As I have explained in paragraphs 7.91 to 7.93
above, Irving argues that there is no evidence of the presence of the
chimneys or ducts by means of which, on the Defendants' case, Zyklon-B
pellets were poured down from the roof of morgue 1 into the gas chamber
below (where the Defendants claim most of the deaths occurred). In
particular Irving relied on a photograph of part of the collapsed roof which
displayed no evidence of the apertures through which the chimneys would
have protruded.

13.82 As the Defendants point out, this argument has some curious features.
Firstly, Irving embraced it relatively recently in late 1998 (so that it cannot
have been the basis for his denials before that date of the existence of gas
chambers at Auschwitz). Secondly, Irving appeared at one stage to accept
that there was a gas chamber in morgue 1 at crematorium 2, albeit one that
was used for fumigation and not for killing. In that case it would seem that
ducts or some other form of aperture would have been required to introduce
the pellets into the chamber, since the morgue had no windows and a single
gas-tight door. Thirdly, the argument is confined to morgue 1 at
crematorium 2. Although Irving spent hardly any time in his cross-
examination of van Pelt on the evidence that gassing took place elsewhere at
Auschwitz, it is the Defendants' case that gassing took place in other gas
chambers, notably at crematorium 3.

13.83 Despite those curious features, Irving's argument deserves to be taken
seriously. I have summarised the Defendants' response to it at paragraphs
7.109 to 7.111 above. In the end, the task for an historian is to weigh the
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evidence of the absence of signs of holes in the roof of the morgue against
the opposing evidence that there were chimneys running through the roof. In
my view van Pelt is right in his opinion that it is after so many years difficult
to verify whether or not holes at one time existed in a roof which collapsed
as long ago as 1944. It is unclear how much of the roof can be seen in the
photograph on which Irving relies. The roof is in a bad state, so that it is
hard to tell if there were holes in it. There is a possibility that the holes were
backfilled. There is the evidence of eye-witnesses who observed or at least
described pellets being poured down through the roof of the morgue.
Olere's drawing depicts clearly the chimneys running up towards the roof
the gas chamber. Their appearance in his drawing corresponds with the
description of them by Tauber and others. Photographs taken in 1942 (or
1943) and 1944, whilst difficult to interpret, are consistent with the presence
of protruding chimneys. In these circumstances, I consider that an objective
historian, taking account of all the evidence, would conclude that the
apparent absence of evidence of holes in the roof of morgue at crematorium
2 falls far short of being a good reason for rejecting the cumulative effect of
the evidence on which the Defendants rely.

Gas chambers for fumigation purposes or to serve as air raid shelters
13.84 I have no doubt that Irving is right that there was throughout a need to
have fumigation facilities at the camp. There is documentary evidence of
concern about the effect on the labour supply of prevailing mortality levels.
As van Pelt accepted, ovens would have been required to cremate the large
number who succumbed to disease. But in my judgment there is ample
evidence which would have convinced an objective commentator that there
were also gas chambers which were put to use to kill humans. In the first
place there is the eye-witness evidence to which 1 have referred. Secondly,
there is the evidence of van Pelt that the redesign of crematorium 2 in late
1942 was intended to cater for live human beings to walk down to an
undressing room before being led into the chamber and to do away with the
corpse-slide previously used to convey dead bodies downstairs. Thirdly,
there is evidence that a camp doctor asked in January 1943 for the provision
of an undressing-room, which would have been unnecessary if the
crematorium were intended for corpses. Finally there is the evidence of the
letter dated 31 March 1943 in which Bischoff requisitions, as a matter of
urgency, a gas-tight door with a spy-hole of extra thickness. It is difficult to
see why a spy-hole would be necessary in the door of a chamber used only
for fumigating corpses or other objects. For these reasons I do not accept
that an objective historian would be persuaded that the gas chambers served
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only the purposes of fumigation. The evidence points firmly in the direction
of a homicidal use of the chambers as well.

13.85 I turn to Irving's alternative argument that the redesign work carried
out in early 1943 was to convert crematorium 2 (and crematorium 3) for use
as an air-raid shelter. I accept his claim that there was at the time some
concern about Allied air-raids in the region. I am prepared to assume in
Irving's favour that it was standard practice to equip shelters with gas-tight
doors opening outwards and equipped with a peephole (although probably
not with a metal grille on the inside). Nevertheless there appear to me to be
cogent pragmatic reasons for a historian to conclude that the evidence does
not support the air-raid shelter argument.

13.86 If the redesign was to convert the buildings to air raid shelters, there
would have been no reason why the drawings and associated documents
should not say so. But there is no hint in the documents that such was the
intention. The question arises for whose benefit such shelters would have
been built. It appears to me to be unlikely that the Nazis would be concerned
to shelter the camp inmates. In any case the shelters would have been too
small to accommodate more than a fraction of them. But the shelters would
not have been suitable for SS personnel either, since the SS barracks were
about one and a half miles way. So I cannot accept that this argument comes
anywhere near displacing the conclusion to be drawn from the convergent
evidence relied on by the Defendants for their contention as to the object of
the redesign work.

"Death books "; decrypts and coke consumption
13.87 Irving advanced a number of subsidiary arguments. I can deal with
them briefly because they did not impress me. I do not consider that they
would have impressed a dispassionate historian either.

13.88 Irving relied on the fact that the camp registers or "death books"
released by the Russians record deaths at Auschwitz, but make no mention
of any deaths by gassing. The short answer to this point is that, according to
the unchallenged evidence of a large number of witnesses, the books record
only the deaths of those who were formally registered as inmates of the
camp. The Jews who were selected on arrival to die were taken straight to
the gas chambers without being registered. One would not therefore expect
to find mention of the cause of death of those Jews in the death books.
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13.89 Reports were sent regularly from the camp to Berlin in cypher. They
were intercepted and decoded at Bletchley Park. Although these reports
often gave the cause of death, they did not mention gassing. In my judgment
there are two reasons why little significance is to be attached to this: the first
is that there was a strict rule of secrecy about the gassing and the second is
that, like the death books, these reports related to registered inmates only.

13.90 Irving argued that the quantity of coke required to burn one body
would have been 35kg. He contended that the amount of coke which is
recorded as having been delivered to Auschwitz is nothing like enough to
kill the number of Jews who the Defendants say lost their lives in the gas
chambers. But I accept that the evidence of van Pelt, which was based on
contemporaneous documents (see paragraph 7.125 above), that, if the
incinerators were operated continuously and many corpses were burnt
together so themselves providing fuel, no more than 3.5kg of coke would
have been required per corpse.

Conclusion
13.91 Having considered the various arguments advanced by Irving to assail
the effect of the convergent evidence relied on by the Defendants, it is my
conclusion that no objective, fair-minded historian would have serious cause
to doubt that there were gas chambers at Auschwitz and that they were
operated on a substantial scale to kill hundreds of thousands of Jews.

Whether Irving is a "Holocaust denier"

13.92 I accept the evidence of Evans, which was not challenged by Irving,
that what characterises a "Holocaust denier", in the sense in which that term
is used by Lipstadt in Denying the Holocaust, is that he or she holds or
expresses some or all of the views which I have listed in paragraph 8.5
above.

Irving's statements about the Holocaust
13.93 In paragraphs 8.16 to 8.36 above I have quoted passages from a
selection of Irving's statements about the Holocaust. (It is a selection only:
the Defendants adduced in evidence many more statements). I have divided
the statements into groups which broadly correspond with the criteria
included within Evans's definition of a Holocaust denier. The principal
category consists of statements made by Irving denying the existence of gas
chambers at Auschwitz or elsewhere. But there are also statements by him
denying the existence of a broader policy to exterminate Jews. There are
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statements too about the number of Jews killed at Auschwitz and in the
Holocaust. Finally there are claims by him that the gas chambers were a lie
invented by British intelligence.

13.94 In addressing the question whether Irving is justifiably described as
Holocaust denier, I make allowance for the fact that, when addressing live
audiences as opposed to writing history books, Irving needed to hold the
attention of his audience by expressing himself in a vivid and colourful style.
I agree that it is necessary to take care to ensure that Irving is not quoted out
of context. I accept that merely to question aspects of the Holocaust does not
make a person a Holocaust denier. I recognise also that Irving came
relatively late to the issue of the Holocaust: he claimed to have paid little
attention to it before 1989.

13.95 Even so, it appears to me to be incontrovertible that Irving qualifies
as a Holocaust denier. Not only has he denied the existence of gas chambers
at Auschwitz and asserted that no Jew was gassed there, he has done so on
frequent occasions and sometimes in the most offensive terms. By way of
examples, I cite his story of the Jew climbing into a mobile telephone box-
cum-gas chamber; his claim that more people died in the back of Kennedy's
car at Chappaquiddick than died in the gas chambers at Auschwitz; his
dismissal of the eye-witnesses en masse as liars or as suffering from a
mental problem; his reference to an Association of Auschwitz Survivors and
Other Liars or "ASSHOLS" and the question he asked of Mrs Altman how
much money she had made from her tattoo. I reject as being untrue the claim
made by Irving in his evidence that in his denial of the existence of any gas
chambers at Auschwitz, he was referring solely to the gas chamber
constructed by the Poles after the war for the benefit of visitors to the site or,
as Irving put it, as a "tourist attraction". In this connection I refer to
paragraph 9.13 above. Even if Irving had referred to gas chamber in the
singular, it would not have been apparent that he was speaking of the
reconstructed gas chamber at the camp.

13.96 Irving has also made broader claims which tend to minimise the
Holocaust. For example he has claimed that the Jews in the East were shot
by individual gangsters and criminals and that there was no direction or
policy in place for mass extermination to be carried out. I do, however,
accept that Irving expressed himself in more measured language on this
topic than in the case of the gas chambers. But he has also minimised the
number of those killed by means other than gas at Auschwitz and elsewhere.
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Having grossly underestimated the number who lost their lives in the camps,
Irving is prone to claim that a greater number than that were killed in Allied
bombing raids on Dresden and elsewhere. He has, moreover, repeatedly
claimed that the British Psychological War Executive ingeniously invented
the lie that the Nazis were killing Jews in gas chambers in order to use it as
propaganda.

Whether Irving's denials are borne out by the evidence
13.97 It is part of the Defendants' case on justification that the statements
made by Irving which are apostrophised by the Defendants as Holocaust
denials are false in the sense that they are unsupported by the evidence. I
have summarised in paragraphs 8.16 to 8.36 the reasons why the Defendants
so contend.

13.98 I have already made findings that the evidence supports the following
propositions: that the shooting of the Jews in the East was systematic and
directed from Berlin with the knowledge and approval of Hitler; that there
were gas chambers at several of the Operation Reinhard camps and that (as
Irving during the trial admitted) hundreds of thousands of Jews were killed
in them and that there were gas chambers at Auschwitz, where hundreds of
thousands more Jews were gassed to death. It follows that it is my
conclusion that Irving's denials of these propositions were contrary to the
evidence.

13.99 There remains only the question whether the evidence supports
Irving's claim that the gas chambers were a propaganda lie invented by
British Intelligence. I have recited the rival contentions of the parties in
paragraphs 8.31 to 8.36 above. There are three questions: firstly, did the
British invent the notion that Jews were being killed by the Nazis in gas
chambers; secondly, even if the British did not invent the story, did they
disbelieve it and, thirdly, was use made of the story for propaganda
purposes. As to the first question, Irving was unable to present any evidence
that the British invented the story. It was provided to the Foreign Office by
the secretary to the World Jewish Council, who in turn had received it from
a source in Berlin. As to whether the British disbelieved the story, the only
evidence to which Irving was able to point was the note made by
Cavendish-Bentinck that there was no evidence to support the claim. That
appears to me to be far cry from disbelieving the story. As to whether British
Intelligence made propaganda use of the story, the evidence produced by
Irving extended no further than second-hand accounts of BBC broadcasts
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about the gassing. There was no indication that British intelligence played
any part in these broadcasts. In my judgment the evidence does not support
the claim made by Irving.

Whether Irving is an anti-semite and a racist

13.100 I have set out at some length at paragraph 9.5 above the statements
made by Irving which the Defendants maintain demonstrate his anti-
semitism and at paragraph 9.6 above the statements which the Defendants
allege manifest racism. I hope and believe that none of the quotations has
been taken out of context. I appreciate the point made by Irving that these
statements are a selection from the many millions of words spoken and
written by him through which the Defendants have trawled for the purpose
of this litigation.

Anti-semitism
13.101 It appears to me to be undeniable that most, if not all, of the
statements set out in paragraph 9.5 reveal clear evidence that, in the absence
of any excuse or suitable explanation for what he said or wrote, Irving is
anti-semitic. His words are directed against Jews, either individually or
collectively, in the sense that they are by turns hostile, critical, offensive and
derisory in their references to Semitic people, their characteristics and
appearances. A few examples will suffice: Irving has made claims that the
Jews deserve to be disliked; that they brought the Holocaust on themselves;
that Jewish financiers are crooked; that Jews generate anti-semitism by their
greed and mendacity; that it is bad luck for Mr Wiesel to be called
'Weasel'; that Jews are amongst the scum of humanity; that Jews scurry and
hide furtively, unable to stand the light of day; that Simon Wiesenthal has a
hideous, leering evil face; and so on.

13.102 In the preceding paragraph I did introduce the caveat that the
evidence of Irving's anti-semitism is clear in the absence of any excuse or
sensible explanation for his words. It is possible to envisage circumstances
in which words, which on their face are anti-semitic, turn out on analysis to
be susceptible of innocent explanation. Irving did advance a number of
reasons why he claims it is unreasonable to regard him as an anti-semite. I
have summarised them at paragraphs 9.9 to 9.17 above.
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13.103 The principal explanation or justification offered by Irving for his
comments about Jews is that he is seeking to explain to Jews why anti-
semitism exists and not himself adopting the anti-semitism. But I do not
think that this was the message that Irving was seeking to convey to his
audiences and it was certainly not the sense in which his remarks were
understood. Irving advances a similar justification of his characterisation of
the Jewish stereotype as an attempt to warn Jews not to enhance by their
conduct the negative public perception of them. If this were Irving's
objective, I do not believe that he would have used such offensive language.
If (as Irving claims) his remark about Wiesenthal was a joke, it was an anti-
semiticjoke.

13.104 I have more sympathy for Irving's argument that Jews are not
immune from his criticism. He said that he was simply expressing legitimate
criticisms of them. Irving gave as an example what he claimed was his
justified criticism of the Jews for suppressing his freedom of expression.
Another legitimate ground of criticism might be the manner in which Jews
in certain parts of the world appear to exploit the Holocaust. I agree that
Jews are as open to criticism as anyone else. But it appears to me that Irving
has repeatedly crossed the divide between legitimate criticism and
prejudiced vilification of the Jewish race and people. I can well understand
too that, because of his perceived views, Irving and his family have from
time to time been subjected to extreme pressure, for example when his flat
house was besieged by rioters in 1994 (see paragraph 9.14 above). In the
heat of the moment ill-considered remarks are often made. But it is in just
such circumstances that racial prejudice manifests itself. In my view that is
what occurred in 1994.

13.105 The inference which in my judgment is clearly to be drawn from
what Irving has said and written is that he is anti-semitic.

Racism
13.106 I have concluded that the allegation that Irving is a racist is also
established for broadly analogous reasons. This is unsurprising for anti-
semitism is a form of racism. It appears to me that the sample quotations set
out in paragraph 9.6 above provide ample evidence of racism. The ditty
composed by Irving for his daughter is undeniably racist in putting into her
mouth the words "I am a Baby Aryan ...I have no plans to marry an Ape or
Rastifarian". Similarly, Irving's reference to "one of them" reading the
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television news strikes me as evidence of racism of a more insidious kind.
The same applies to Irving's proclaimed queasiness on seeing black men
playing cricket for England. The manner in which Irving speaks of the AIDS
epidemic wiping out blacks, homosexuals, drug addicts and others has in my
view a distinctly racist flavour. Irving's statements about coloured
immigration are also racist in their overtones even if less overtly so.

13.107 I cannot accept that the various explanations put forward by Irving
for what he said and wrote deprive his words of their racist quality. It is
possible to employ members of ethnic minorities and yet hold racist views. I
do not accept that the statements relied on by the Defendants can be
defended as expressions of patriotic sentiments. I reject Irving's
explanations, set out at paragraphs 9.19 and 9.21 above, of his comments
about the spread of AIDS in Africa and about the feeling of humiliation he
experienced when his passport was checked at Heathrow by a Pakistani.

13.108 I accept that Irving is not obsessed with race. He has certainly not
condoned or excused racist violence or thuggery. But he has on many
occasions spoken in terms which are plainly racist. Racism is to be
condemned even if it is confined, as in Irving's case, to expressions of the
kind which I have mentioned.

Irving's alleged association with right-wing extremists

13.109 I am conscious of the complaint made by Irving that in this part of
their case the Defendants are seeking to prove him guilty by association. In
assessing whether there is an ideological motivation underlying what he has
written about the Nazis and the Jews, I shall therefore concentrate on what
he has himself written and said on the subject. Although Irving invited me to
discount what he has said and down in his many talks in Europe and
elsewhere and to concentrate on his historical works, it appears to me that to
do so would be artificial and even potentially misleading.

13.110 It does, however, appear to me that some legitimate light is or may
be cast on Irving's motivation by an examination of those groups and
individuals with whom he associates. It cannot of course be held against
Irving that on occasion by happenstance he has found himself at the same
meeting, or even on the same platform, as some acknowledged extremist. It
is a question of the degree of association.
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13.111 Funke in his report made reference to a bewildering array of
organisations and individuals. He devoted many pages to a close analysis of
the links and relationships between political bodies and the overlap in their
policies. But Irving's association with many of those organisations is
tenuous to say the least. I am satisfied that Irving has had no significant
association with a great many of them. The same applies to the individuals
named by Funke. For instance I accept that he has not consciously
encountered Thomas Dienel or Michael Kuhnen. I am not persuaded by the
evidence that Irving was aware that Dienel was at the meeting at Halle on 9
November 1991.

Right-wing political organisations
13.112 Irving accepted that he has from time to time addressed the German
National Democratic Party and the German Peoples' Union. I recognise that
these organisations are not banned as being unconstitutional but I accept the
evidence of Funke that they and their members are on the extreme right of
the political spectrum. There would be many who would refuse any
invitation to address meetings of such groups. Irving must be aware of the
political complexion of these organisations. His willingness to speak at their
meetings is, to put it at its lowest, indicative of a tolerance on his part of
right wing extremism. But I accept that, when he has spoken at their
meetings, Irving has not expressed himself in extremist or anti-semitic
terms.

13.113 Some time was spent during the evidence viewing a video of a
meeting in Halle on 9 November 1991, which was attended by Irving at the
invitation of Ursula Worch (see paragraph 10.12 above). Irving complains
that the film has been edited and re-edited so as to present him in a
prejudicial light. I do not accept that the effect of the editing materially
distorts the nature of the meeting. Irving can be seen watching assorted
groups, many of them in uniform, march towards the meeting place. Irving is
shown on the platform when he was introduced to the crowd. He then
addressed the meeting. There is nothing objectionable in what he is
recorded as having said. He can be seen shaking his head in disapproval
when Nazi slogans such as "Sieg Heil" are chanted. He spoke in the early
afternoon and claimed in his evidence that he left soon afterwards. His diary,
however, records him as having left at 5pm. I believe that he remained at the
meeting for longer than he was prepared to admit. The significance of the
video of the Halle meeting, in my judgment, is that it evidences Irving's



willingness to participate in a meeting at which a motley collection of
militant neo-Nazis were also present.

13.114 The evidence supports the claim that Irving has associated with
several extreme right-wing organisations in the US. He has a close and
longstanding relationship with the Institute of Historical Review (see
paragraph 10.23 above). It is an avowedly revisionist organisation whose
membership undoubtedly includes many from the extreme right wing. Irving
agreed that the membership of the IHR includes "cracked anti-semites". The
evidence indicates that Irving is also associated with the National Alliance. I
accept the Defendants' case as set out in paragraph 10.24 above. In my view
Irving cannot fail to have become aware that the National Alliance is a neo-
Nazi and anti-semitic organisation. The regularity of Irving's contacts with
the National Alliance and its officers confirms Irving's sympathetic attitude
towards an organisation whose tenets would be abhorrent to most people.

Right-wing individuals
13.115 I am satisfied that Irving has associated to a significant extent with
the following individuals: Frey, Deckert, Althans, Philip, the Worches,
Christophersen, Staglich, Rami, Varela, Zundel, Remer, Weckert and
Faurisson. They are described in paragraphs 10.8 to 10.25 above. They are
all right-wing extremists. I have no doubt that most, if not all of them, are
neo-Nazis who deny the Holocaust and who are racist and anti-semitic. I
also have no doubt that Irving was aware of their political views. His
association with such individuals indicates in my judgement that Irving
shares many of their political beliefs.

Irving's accounts of the bombing of Dresden

13.116 The immediate question is whether the Defendants have justified
their criticisms of Irving's account, principally in The Destruction of
Dresden, of the circumstances and consequences of the Allied bombing raid
on Dresden on the nights of 13 and 14 February 1945. The principal
allegation is that Irving relied on forged evidence. But the Defendants also
accuse him of misrepresentation, falsification, suppression of the evidence
and twisting the facts for his own purposes (see paragraph 11.5 above).

Irving's reliance on the forged Tagesbefehl No. 47
13.117 The forged evidence on which Irving is said to have relied is
Tagesbefehl (Order of the day) No 47 ("TB47"). The majority of the
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Defendants' criticisms relate to or are connected with the way in which
Irving dealt with this document.

13.118 I have set out in detail in paragraphs 11.9 to 11.40 above the history
of the forged TB47 and the parties' respective arguments about Irving's
reliance on it. In my judgment there are serious criticisms to be made of
Irving's use of this document. In the first place Irving knew all along that
there were powerful reasons for doubting the genuineness of the purported
TB47. It had been denounced by Seydewitz as fraudulent. Indeed Irving
himself was aware that Goebbels had been seeking to take propagandist
advantage of the raid by making exaggerated claims as to the number of
deaths. Irving in 1963 described the so-called TB47 as "spurious" (although I
accept that at that date he had not seen a copy). When he did receive a copy,
he was warned by Lange, the Dresden archivist, that it was a patent forgery.
I accept the evidence of Evans, which I have summarised at paragraph 11.18
above, that there were features within the document itself which cast doubt
on its bona fides. Irving therefore had every reason to be suspicious about
the claim that the death toll might ultimately be 250,000.

13.119 Yet when in 1964 Irving received a copy of TB47 from Funfack via
Hahn, he appears to have been eager to accept the document as a true copy
and the figures claimed in it as accurate. I am not persuaded that there is any
valid explanation for Irving's change of heart about the genuineness of the
document. Indeed in a memorandum written shortly after he obtained his
copy of TB47 Irving expressed distinct reservations about its authenticity
and the accuracy of the figures contained in it. In these circumstances it was
in my view incumbent of Irving, as a responsible historian, to treat the
document with extreme caution. He should have verified the provenance of
the document with Funfack and with anyone else in a position to assist. In
the meantime he should not have made use of so suspect a document.

13.120 There is no evidence that Irving sought Funfack's comments about
the document. He did nothing to dispel the doubts he had previously
entertained about it. In these circumstances it was in my judgment
reprehensible for Irving to write to the Provost of Coventry Cathedral
enclosing a copy of the supposed TB47 and expressing himself to be in no
doubt as to its authenticity. It was equally reprehensible of Irving to write in
similar terms to his German publisher.
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13.121 Irving's conduct thereafter is even less defensible. As I have
described in paragraph 11.14 above, he was told by Funfack that he was in
no position to vouch for TB47.1 accept that Irving was also told by Funfack
of the estimates of 180,000 and 140,00 put on the number of casualties by
Mehnert and Fetscher respectively. But that information (which was never
verified) did little to remove the suspicion surrounding TB47.1 do not accept
Irving's explanation that he disbelieved what Funfack told him because he
was living in a regime which was still Communist and was fearful of the
consequences of being linked to the Nazi regime. Nor can I accept that the
recollection of Frau Grosse of the estimate her husband had put on the
number of casualties should have weighed significantly with Irving in
assessing the reliablity of the figures in TB47.

13.122 Irving made reference to the fake TB47 as a genuine document in the
Italian edition of Dresden in terms which suggested that it was a genuine
document. Doubts about the authenticity of the document were subsequently
increased yet further by Miller's letters to Irving to which I have referred at
paragraph 11.19. Irving's disregard of that apparently credible evidence was,
in my view, a further grave lapse on his part. His explanation that he
considered that Miller was "fantasising" when he gave a figure of 30,000
deaths strikes me as absurd. There was nothing in what Miller wrote to
suggest to an objective commentator that Miller was other than a credible
and reliable witness. (In the event the figure in the genuine TB47 turned out
to be 25,000 which was close to Miller's figure). The subsequent
publication of TB47 in an appendix to the 1966 Corgi edition of Dresden
without the expression of any reservations about its genuineness or the
figures contained in it was in my view another grave lapse on Irving's part.

13.123 The Final Report and Situation Report No 1404, to which I have
referred in paragraphs 11.23 and 11.24 above, would have been regarded by
any dispassionate historian as conclusive proof that the purported copy of
TB47 was a fake and that there was good reason to suppose that the death
toll was in the region of 25,000. This was the figure accepted by Reichert in
his book on the bombing, which is regarded by Evans as authoritative. I
accept that Irving is entitled to credit for having taken the unusual step of
writing to the Times about the new casualty figure. But that does not in my
judgment excuse the doubts he continued to cast upon the accuracy of the
new figure, still less does it excuse the grossly inflated claims as to the
number of casualties which Irving continued to make in a subsequent
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edition of Dresden and in the speeches detailed in paragraphs 11.6 and 11.7
above.

13.124 When asked what was the supporting evidence for these inflated
claims, Irving relied on the estimates for the number of casualties made by
Mehnert and Fetscher and on the recollection of Frau Grosse, which I have
mentioned. He also testified that his claims had been based on estimates as
high as 250,000 which he had received from a great many individuals. Irving
neither identified the individuals nor disclosed the letters. He prayed in aid
also the fact that there were in Dresden at the time an unquantified number
of refugees fleeing before the advancing Russian army. Finally he relied on
the estimate of Hans Voigt, summarised in paragraph 11.52 above, that
135,000 had been killed. But, as stated in paragraph 13.126 below, none of
this material casts significant doubt on the accumulation of evidence that th
true death toll was within the bracket of 25-30,000.

Whether Irving has attached credence to unreliable evidence and/or failed
to take account of reliable evidence
13.125 The unreliable evidence upon which, according to the Defendants,
Irving was unjustified in relying is set out in the preceding paragraph.
Historical evidence cannot of course be compartmentalised into reliable and
unreliable evidence. It is part of the skill of an historian to evaluate the
degree of individual items of evidence, seeking to adopt a consistent
approach throughout.

13.126 It appears to me that the evidence which I have summarised in
paragraph 13.124 affords a very slender basis for the claims which Irving
has made for the numbers killed in the raids. The evidence of Mehnert,
Fetscher and Frau Grosse was secondhand and unverified. In the absence of
any indication on what they were based, I do not consider the Irving should
have given any credence to estimates in letters from unidentified individuals.
His speculation about the number of refugees does little to cast doubt on the
reliability of the figures quoted in the official reports. Voigt's evidence was
uncorroborated and unlikely to be correct in the light of the number of
deaths recorded on the official cards. In my view, Irving should not have
quoted numbers based on this evidence. Irving should have taken far greater
account of the doubts about the genuineness of TB47; of the cogent and
credible evidence of Miller and above all of the figures contained in the
Final Report and in Situation Report No 1404. Having done so, Irving
should have discounted altogether the unsatisfactory evidence collected in
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paragraph 13.124 above. In my judgment the estimates of 100,000 and more
deaths which Irving continued to put about in the 1990s lacked any
evidential basis and were such as no responsible historian would have made.

Whether Irving has bent of falsified or misrepresented evidence
13.127 I am not persuaded that the criticism of Irving for the way in which
he presented the statistical evidence of Dr Sperling is justified. I accept the
explanation given by Irving why he chose to rely on his higher figure,
namely that the estimate which he gave unofficially in a letter was the most
reliable one. In the light of Irving's assertion that he had seen evidence
which established that Mehnert had informed Kleiner that his estimate of the
number of deaths was 40,000, I am not prepared to accept the Defendants
contention that this was an invention on Irving's part. The other criticisms of
Irving under this head have already been addressed in the earlier paragraphs
of this section of the judgment.

Irving's conduct in relation to the Goebbels diaries in the Moscow archive

13.128 I do not consider that the issues as to Irving's conduct in relation to
the Goebbels diaries in the Moscow archive have any bearing whatsoever on
the central issue of Irving's conduct as an historian. But Irving complains of
Lipstadt's account of his conduct and the Defendants seek to justify those
criticisms. I shall therefore deal with this discrete issue now.

13.129 The two questions raised by this part of the plea of justification are,
firstly, whether Irving broke (or, to use Lipstadt's word, violated) an
agreement with the Moscow archive in regard to his use of the glass plates
on which the Goebbels diaries were inscribed and, secondly, whether by the
manner in which he handled the plates Irving placed them at risk of damage.

The alleged breach of agreement
13.130 There were two occasions on which Irving removed plates from the
archive: the first was on 10 June 1992, when he wanted to make copies of
the plates; the second was on the following day when he removed two more
plates in order to take them to London for testing. The two occasions need to
be considered separately.

13.131 In relation to the first occasion, as I have summarised in paragraphs
12.9 and 12.17 above, there was a conversation between Millar and
Tarasov, who telephoned Bondarev to tell him to grant Irving access to the
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diaries. Irving stressed (and Millar confirmed) that there was no agreement
as such with the Russians. I accept that there was nothing more than a single
conversation between Millar and Tarasov. But it is possible to infer an
agreement from that conversation and from the parties' subsequent conduct.
In my view it is right to do so.

13.132 Was there an implied term of that inferred agreement that Irving
should not remove the plates from the archive? This question falls to be
answered by reference to the circumstances as they existed in Moscow at the
time. According to Irving, the archive was in a state of chaos. The Russians
were willing to sell archive material if the price was right. There were no
copying facilities in the archive. Irving testified that it was neither here nor
there to the archivist if he removed the plates. I bear in mind that Irving
acknowledged that he removed the plates "illicitly". But he denied breaching
any agreement and I took him to mean that the removal was illicit in the
sense that in normal circumstances an historian would not remove material
from an archive. In these somewhat unusual circumstances I am not
persuaded that Irving broke an agreement when he removed the plates
overnight to have them copied.

13.133 The second occasion when plates were removed was rather different
in the sense that Irving sought and obtained permission to remove the plates
from the archive. The breach of agreement, according to the Defendants,
arises out of the fact that, having removed the plates from the archive, Irving
then took them to England to have them tested prior to their return to the
archive. Was this a breach of the arrangement? Irving did not tell the
Russians of his intentions. But there is no evidence that the Russians showed
interest or concern what would happen to the plates whilst they were out of
the archive. I have no doubt that it was throughout Irving's intention to
return the plates. I am not satisfied that a breach of an implied term of the
arrangement has been established by the Defendants.

The alleged risk of damage to the plates
13.134 It is clear to me that, according to what Lipstadt wrote in Denying
the Holocaust and the Summary of the Defendants' case, her allegation was
that the risk of damage arose on the occasion of the second removal of plates
from the archive. According to Lipstadt, it was the transport of the plates to
England and the testing which took place here, followed by the return
journey to Moscow, which gave rise to the risk of damage. It was this which
caused "serious concern in archival circles" about significant damage to the
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plates. I do not consider that the evidence bears out the allegation that any
real risk of significant damage did arise. According to the unchallenged
evidence of Irving, the plates were at all times securely packaged. When
they were in possession of others, I see no reason to suppose that they were
at risk. Showing one plate at a meeting in Munich does not appear to me to
give rise to a risk of damage. When Irving left the plates in Munich, whilst
he made an excursion to Rome, they were left in the hotel safe. In England
the tests were carried out in reputable laboratories belonging to Kodak and
Pilkington. I am satisfied that the physical interference was minimal and
caused no risk to the integrity of the plates. The emulsion of the plates was
not tested. Irving may well be right in his comment that the plates were safer
whilst in his custody than they were in the archive. Accordingly I do not
accept that the allegation of risk of damage to the is made out in relation to
their removal from the archive to be taken to England for testing.

13.135 But the Defendants advanced an argument that, on the occasion of
the first removal on 10 June, the plates were put at risk when they were left
during the afternoon hidden behind a wall on some waste ground a short
distance from the archive. I am satisfied that the plates were carefully
wrapped in cardboard and plastic thereby eliminating the risk of physical
damage. So the only risk which might be said to arise was if someone came
across the plates by chance and removed them. Bearing in mind how far this
is removed from the risk of which Lipstadt wrote and the unlikelihood of a
passer-by showing interest in a package consisting of a couple of pieces of
glass, I am not prepared to find that the allegation of risk to the plates is
proved.

Assessment of Irving as an historian

The issue as to Irving's motivation
13.136 After that brief digression to Moscow, I return to the central issue of
Irving's historiography. As I have already held, the passages in Denying the
Holocaust of which Irving complains include as an important part of their
defamatory sting the meaning that he has deliberately falsified and distorted
the historical evidence because he is an apologist for and a partisan of Hitler
and on that account is intent on exonerating him.

13.137 Irving considers, rightly, that this is a grave imputation because it
reflects on his integrity as an historian. It is an imputation which the
Defendants have sought to justify. Because of the seriousness of the charge,
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the standard of proof required is, in accordance with the approach which I
have outlined in paragraph 4.10 above, commensurately higher. It goes
without saying that it is an issue which requires anxious consideration.

13.138 It is necessary to define clearly what is the issue which must be
decided. In the earlier parts of this section of the judgement, I have made
findings adverse to Irving in relation to his historiography and in relation to
his account of Hitler's attitude towards the Jews including in particular
Hitler's complicity in the policy of exterminating them. I have further made
findings, also adverse to Irving, in relation to his claims about Auschwitz
and in relation to his account of the bombing of Dresden. Irving sought to
defend what he has written and said as being a fair and accurate account of
the historical evidence available to him. In the respects already set out in
detail in this judgement, I have in the main found against him. But the
Defendants must, as they accept, go further if they are to succeed in their
plea of justification: they must establish that the misrepresentation by Irving
of the historical record was deliberate in the sense that Irving was motivated
by a desire borne of his own ideological beliefs to present Hitler in a
favourable light. Irving's case is that, if (which he denied but which I have
found) he has misrepresented the evidence, such misrepresentation was
innocent in the sense that it arose through simple mistake or
misapprehension. He denied the charge of deliberate falsification or
perversion of the evidence.The issue which I must decide is whether the
Defendants have proved that denial to be false.

The relevant considerations
13.139 Issues as to a person's motivation have to be decided by reference
not only to the direct evidence of the person concerned (in this case Irving)
but also by reference to the surrounding circumstances from which
inferences as to his motivation may be drawn. In the present case such
circumstances include the nature and extent of the misrepresentations of the
evidence together with Irving's explanation or excuse for them. But in my
judgment it is relevant to take into account also such matters as Irving's
conduct and attitudes outwith the immediate context of his work as a
professional historian, including the evidence of his political or ideological
beliefs as derived from his speeches, his diaries and his associates. I also
consider that it is material to have regard to the manner in which he has
conducted these proceedings. These are all matters from which inferences
may legitimately be drawn as to Irving's motivation.
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